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Estate Planning
Goals:

« Maximize quality of life

* Protect child

* Maximize independence

* Maximize public benefits
 Name “surrogate parents”
* Avoid court system
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Which Public Benefits does Child Receive?

Income Stream Health Insurance
Supplemental Security Medi-Cal (Medicaid)
Income (SSI)
« Resource limit; $2000  Resource limit: $130K now; none as
* Income limit: $1,133/mo of 1/1/24
Earned income decreases SSI 50¢/every $1 of * Income limit: approx. $1670/mo
income; unearned income decreases SSI Includes earned and unearned income

$1/every $1 of income

Social Security Disability Medicare Benetits
Insurance (SSDI)/CDB - Resource limit: none
Benefits « Income limit: none
« Resource limit: none Note: higher income = higher monthly
 Income limit: $1,470/mo adjustment amount

Only earned income interferes
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* Holds assets for disabled person's benefit
« DOES NOT Interfere with public benefits

* Irrevocable trust
* Like a safety net!
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Different Types of SNTs

Distribution on
Death

Source of Funds | \who Establishes

Anyone except Anyone except

. . Grantor's wishes
beneficiary beneficiary

Third Party SNT

_ Disabled beneficiary's Beneficiary, parent, Medi-Cal payback;
First Party funds before age 65 grandparent, then remainder

(d)(4)(A) SNT Guardian, Court beneficiaries

Non-profit Trustee; or,
Medi-Cal payback,
then remainder
beneficiaries

Beneficiary, parent,
grandparent,
Guardian, Court

Disabled beneficiary's
funds

(d)(4)(C) Pooled
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Choice of Trustee

Family Member

Friend

Private Professional
Fiduciary

Bank

Nonprofit

Pooled Trust

Combination




BT flyele e
J

’ﬂ"’ i

»” e

g
! 1 suter
ot WO, ol M,

, werdet) die [,
s Marnutls
) Lrelen s

Al Wiy I
"HEDr ; e
O Cretan
uny
Nisfe de,
“"”" /""Illlm
fll'll 'Uf‘g.
o ,’3?'{:(’1{
l?ﬂ nah Me.

(L, 1(/1‘,/,:17

\’(é Cookman La

Estate planning for complex family situations

Oversight Available for
SNT ?

Typically NO court involvement
Trust Protector
Co-Trustees

Advisory Committee



Memorandum of Intent
(separate from SNT)

Informal letter from parent.

® What makes child happy/sad?
® Food restrictions?
® Housing preferences

® Favorite Activities
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Stand-Alone SNT vs
Testamentary SNT

Revocable Trust

Stand—-Alone SNT

OR Article 6 Testamentary
SNT
® Can accept gifts during settlors’ lifetimes ® Easier to draft
¢ Easier for SSA & DHCS to review ¢ Useful if SNT may not be funded
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Alternative to
SNT:

Dynasty Trust

« OK if beneficiary receives SSDI
and/or Medicare only

- Beneficiary OR someone else
can act as trustee

* Irrevocable, Non-Grantor Trust

 Protection from spouses,
creditors

- Estate tax savings to next
generation

12



0
A
) ‘!
N—

Retirement
Accounts &

RECENT I§EVELOPI\/IENT:
SECURE Act (effective Jan. 1,
2020) eliminated “stretch”
benefits for non-spouses
without beneficiaries

||||||||||||||||||||||||||||||||||||||||

 Old rule: RMD was
calculated to lifespan of
beneficiary

 New rule: Most individuals must
distribute IRAs within 10 years and

pay all taxes

« BUT there are exceptions: a
disabled person or SNT can still be
named as a beneficiary of an IRA
and receive "stretch" benefits!
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SECURE Act (Dec. 2019)

Eligible Designated Designated Non-Designated
Beneficiary (EDB) Beneficiary Beneficiary
*- Stretch-out rules apply *1 0-Year Rule Applies * 5-Year Rule Applies

- Minor child of decedent Non-Spouses Charities
(until age 21) Any person NOT Accumulation Trust
- Spouse an EDB (such as a Dynasty Trust)

Y- Disabled personyi

- Less than 10 years younger

- Chronically ill persons



Retirement
Accounts &
S N TS PP More parents are naming disabled child’s SNT as

beneficiary of retirement accounts, as opposed to

R eS u It' naming typical child outright as beneficiary

BUT it will still be important to consider the size of the retirement plan and whether it will generate more income than the trustee

can spend thereby trapping income at trust level subject to compressed tax rates
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ABLE Account:
What Is 1t?

Savings account for disabled person with

Medi-Cal payback provision (but not in California...)
Does not interfere with public benefits
(with limitations)

Income earned grows tax—free, and qualified withdrawals are tax—free

Contribution limits of $17,000/year (as of 2023) from ALL sources




ABLE Account:
Eligibility & Limitations g

* To be eligible:

— Beneficiary must have a “qualifying disability,” AND ® To be used only for “qualified disability
expenses”’
® Only one ABLE account can be established

- Beneficiary’s disability must have manifested per disabled individual

before age 26 (increasing to age 46 in 2026) ® SSI suspended if total amount in account

exceeds $100,000, but can continue to

receive Medi-Cal
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- 329 savings account established for disabled

beneficiary can be rolled over into the beneficiary’s

ABLE account up to $17,000/year.
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— Beneficiaries earning income from employment
can contribute more than $17,000 annual cap, up

to the Federal Poverty Level, currently $13,590

for a single person, if not participating in

employer’s retirement plan.
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IMPORTANT.

Starting in 1/1/2023, ABLE accounts for CA

residents not established in CA will be subject to

Medi—-Cal recovery claim!

®  If non—-CalABLE account est. before 1/1/23, no recovery

claim
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Comparing ABLE Account with Third Party

Questions

ABLE Account

Third Party SNT

Who can benefit?

Who can fund?

How many can person have?

Who can control?

Who inherits on death of
person with disability?

Only persons disabled before age 26 (increases

to age 46 in 2026)

Anyone, including beneficiary

One

Beneficiary & likely their legal guardian,

conservator, or agent

Medicaid first, then to beneficiary’s heirs (but

exception in California)

Any person with a disability

Anyone, except beneficiary (must use first party

SNT)

Unlimited

Anyone except beneficiary and their spouse

Beneficiary’s heirs or whomever is named in

document



Comparing ABLE Account with Third Party

Questions

ABLE Account

Third Party SNT

How much can fund in a year?

Is funding gift-tax free?

Is there a cap in how much can
be in account?

How IS iIncome taxed?

What type of distributions can
be made?

$17,000 (or annual gift exemption)

Yes

Yes, currently $100,000 limitation for SSI

recipients & up to State 529-plan limitations

No income tax

Only “qualified disability expenses” as defined

by government

Unlimited

No

No

Taxed as a non—grantor trust at highest

marginal tax rate

No limitation, except that certain disbursements may

reduce or eliminate SSI or Medicaid eligibility 21



CalABLE Account

® (CalABLE account now available. https.//www.calable.ca.gov/

® Need beneficiary’s SSN, authorized legal rep’s SSN, bank account info

® Reloadable, prepaid Visa debit card now available

Dream. Plan. Succeed.

Tax-free treatment on earnings and withdrawals to pay for

disability-related expenses.

OPEN AN ACCOUNT
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https://www.calable.ca.gov/

Decision Making For Young

Adults
Main types of decision-making for

individuals with disabilities |

a. Surrogate decision-making (i.e.
conservator)

b. Delegated decision-making (i.e. DPA,
AHCD)

c. Shared decision-making
d. Supported decision-making

23
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Surrogate Decision-Making: Limited Conservatorship or LPS
Conservatorship

Court appoints substitute decision-maker for individual

a. Court decides whether disabled individual can care for their own needs and is able to
make decisions about health, food, clothing, finances, shelter, and personal needs.

b. Petition:

a. For Limited Conservatorship: proposed conservator petitions court to obtain powers over
individual

b. For LPS Conservatorship: public guardian brings court petition

c. 7 powers available for Limited Conservatorship: Fix conservatee’s residence; Access
conservatee’s confidential records; Enter into contracts on behalf of conservatee; Consent
or withhold consent to marriage; Give or withhold medical consent; Select conservatee’s
social and sexual relationships; Make decisions re education for the conservatee

24 24
% Cookman Law

||||||||||||||||||||||||||||||||||||||||



Pro’'s/Cons of

Protect child from financial predators

b. Protect child from their own poor or

limited decision-making

Helpful for children with lower
capacity, who cannot communicate,
reason and make decisions

. Fear of unknown, situations child
cannot handle

onservatorships?

- ® O O T o

Expensive

Involves court process
Take away person’s rights
Disempowers individuals
Can lead to abuses

Only available for members of
Regional Center
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Delegated/Shared Decision-Making

a. Durable Power of Attorney

b. Advance Health Care Directive

c. AB 1424 — Information Provided by a Family Member
d. Social Security representative payee

Drawbacks:

a.These approaches are voluntary: principal can withdraw powers at any time
b.Does not empower or train principal to make good decisions
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What is Supported Decision-Making?

a. Helps people with disabilities make their own decisions about their lives with the
support of people they trust

b. People with disabilities retain their legal rights
c. Less restrictive alternative to conservatorship

Note: SDM describes how many people already make decisions!
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DIFFERENCE BETWEEN
CUARDIANSHIP

SUPPORTED DECISION
MAKING

R PpoRTED DECISION-MAKING

CAN VOU HELP ME FIGURE OUT HOW
TO BUY A HOUSE AND LIVE IN IT
WITH MV FRIENDS?

unNoek GUARDIANSHIP

BUT | WANT TO BUV THIS
HOUSE AND LIVE HERE WITH
MV FRIENDS! -
ELﬁ K

SORRY, BUT | DON'T THINK
THAT'S BEST FOR YOU AND
e — I'M VOUR GUARDIAN. VOU'LL LIVE

sne | WANT VOU TO.
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SURE, I'LL HELP VOU
DO IT! SHALL WE START
BY SEEING WHAT VoU

CAN AFFORD? ‘




ACLU DisABILITY RIGHTS PROGRAM SUPPORTED DECISION-MAKING AGREEMENT

Supported Decision-Making Agreement

This agreement must be read out loud or otherwise communicated to all parties to the
agreement in the presence of either a notary or two witnesses. The form of
communication shall be appropriate to the needs and preferences of the person with a
disability.

My name is:

| want to have people | trust help me make decisions. The people who will help me are
called supporters.

My supporters are not allowed to make choices for me. | will make my own choices,
with support. | am called the decider.

This agreement can be changed at any time. | can change it by crossing out words and
writing my initials next to the changes. Or | can change it by writing new information on
another piece of paper, signing that paper, and attaching it to this agreement.

Signature of Decider

| am signing this supported decision-making agreement because | want people to help me
make choices. | know that | do not have to sign this agreement. | know that | can change
this agreement at any time.

My printed name:

My address:

My phone number:

My email address:

Today’s date is:

Wait to sign your name until a notary or two witnesses are there to watch you sign.

My signature:

ACLU DIsABILITY RIGHTS PROGRAM SUPPORTED DECISION-MAKING AGREEMENT

Supporters
Supporter #1
Name: Address:
Phone Number: Email address:

I want this person to help me with these choices: (check as many boxes as you want)
Personal Care:

] Making choices about food

[ Making choices about clothing

[ Taking care of personal hygiene (showering, bathing)
[1 Remembering to take medicine

Staying Safe:

1 Making safe choices around the house (for example, fire alarms, turning stove off)
[ Understanding and getting help if | am being treated badly (abused)
[1 Making choices about alcohol and drugs

Home, Work, and Friends:

L1 Making choices about where | live and who | live with

[ Making choices about where to work or what activities to go to
[] Choosing what to do in my free time

] Finding support services, hiring and firing staff

Health Choices:

] Choosing when to go to the doctor or dentist

] Making medical choices for everyday things (for example, check-up, small injury, taking aspirin)
] Making choices about major medical care (for example, big injuries, surgery)

[] Making choices about medical care in emergencies

Partners:

L1 Making choices about dating, sex, birth control, and pregnancy
[1 Making choices about marriage

Money:

L1 Paying the bills on time and keeping a budget
L1 Keeping track of my money and making sure no one steals my money
] Making big decisions about money (for example, opening a bank account, signing a lease)

Other: (write any other areas where you want support):

O




SDM In US

a.In 2011-2017, several national
conferences promoted SDM

b.CA passed AB 1663 in 2022
recognizing SDM

Supported Decision
Making Statutes

] Passed Supported
Decision Making
Statutes

B Passed Supported
Decision Making
for Limited Use

[] Statutes Pending

B Neither Passed

Nor Pending
Statutes
Created with mapchart.net
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ADOUT COOKMan Law,
P

P> Palo Alto law firm serving all of California

P> 3 attorneys, 7 support staff

P> We charge a flat fee for estate planning, special needs planning and trust
administration

P> We do not assist with public benefits applications




CONNECT WITH US!

YouTube Facebook LinkedlIn

Ellen Cookman - Special @PaloAltoEstatePlanner Ellen Cookman, JD, LL.M
Needs Trust Attorney



https://www.linkedin.com/in/ellen-cookman-jd-ll-m-88728b12/
https://www.facebook.com/PaloAltoEstatePlanner

Thank you for you attention!

Please contact us for further
information:

* 650-690-2571

* info@cookmanlaw.com

e WWW.cookmanlaw.com

Scan the QR code to request a copy of the * We will make a $300 donation to NAMI San Mateo

slides for this presentation and be added .
ides for this presentatic County for each new flat fee client!
to our monthly mailing list.
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